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Assignment ofFrror

1. The trial court violated the defendant' s riga to due process Funder

Washington COnstitution, Article 1, § 3, and United Mates Constitution, 

Fourteenth Amendment, when it accepted the jum-yy' s verdict finding the

defendant guilty of attempted second degree rape because substantial

evidence does not support the conclusion that the defendant intended to have

Linconsented sexual intercourse with the cornplaining witness. 

2. If the state substantially prevails oriappeal this court should exercise

its discretion and refuse to impose appellant costs because there, is not

evidence that the defendant has either the prQsent or future ability to pay

legal -financial obligations. 
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Issues Pewaini g to , I ssigr7ment ofrE - or

1. In a case in which substantial evidence supports the conclusion that

a defendant committed the crime of irr: lecse,nt liberties but did not have an

intent to have unconsented sexual inters.,ourse with the complaining witness, 

sloes a trial court violate a defendant' s right to due process, under Washi igton. 

Constitution, Article 1, § 3, and United States Consti. tution, Fourteenth

Amendment, if it enters judgment again st that defendant for atternpted second

degree rape? 

2. In a case in which the appellant does not have either. the present or

future ability to pay legal financial ol:iligations, should ars appellate court

exercise its discretion and refuse to impose appellant costs if the state

substantially prevails on appeal? 
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STATEMENT OF T:11E CAFE

Factual flisfory

On the evening of January 26, 2014, Kelsey Schmidt, her live -ire

boyfriend Toby Clark, Toby' s best friend Aloin Thayer, and Kelsey' s best

friend Monica Trabue met at Kelsey and Toby' s Douse in Olympia, had a few

drinks, and then went out for a night of drinking, on the town to celebrate

Kelsey' s promotion at work. RP 115- 116, 123, 163- 164, 284-287, 3_x̀3-. 359.' 

She was then er ployed'by the Washington StaW, Department of Corrections. 

RP 163- 164. After drinking at: Kelsey' and Toby' s house, the group took, a

taxi to a tavern called the " Big Whisky Bar. ISE' 165. Once there the group

met with the defendant Jeremy Overton, one ofKelsey' s co- workers she had

invited to the celebration. RP 165- 166. 

After drinking at the " Big Whi sky Bar" the party went to a secand b.,x

in Olympia called the " lakes" where they all had more to drhak. RP 115- 120, 

167- 168, 285- 287, 353- 359, The party then moved to a. third bar called the

Brotherhood" where they drank rnore, alcohol. Id. Eventually, the group

returned to Kelsey and Toby' s house with the defendant driving. Id. 

The record on appeal includes four continuously numbered volumes
ofverbatim reports of the CrR 3. 5 hearing and Jury i:rial held in June 15, 16, 
20 and 21, 2016. It is referred to herein. as " PI" 1 - page #]." 

The remainder of the Brief of Appellant principally uses first names
for clarity and brevity; no disrespect is intended. 
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However, once back at home the group discovered that they did not have any

more alcohol. RP 119- 1. 20, 288- 291, At Monica' s suggestion, she and

Kelsey had the defendant drive thetas to Monica' s house where she was able

to get a half. -gallon of vodka. RP 120- 1. 21. Once back at Kelsey and Toby' s

house, the group starting playing a drinking game called "King' s Cup" during

which different people or groups of people would drink alcohol based upon

which cards were drawn. RP 1. 69- 170, 198, 291, 304, 359. 

During the drinking game the defendant offered to and did give both

Kelsey and Monica' s back rubs and offered to given them foot messages. RP

120- 121, 171- 172, 295- 296. Both Kelsey and Monica later stated that this

made thein uncomfortable and eventually Monica returned home, even

though she had planned to stay the night at Kelsey and Toby' s house. RP

171- 172, 295- 296. A little while later Kelsey decided to go upstairs and go

to bed, as she was very tired and had to get up early to participate in and 5K

run. RP 173- 174. As a result, she went upstairs, changed into her running

clothes, got in bed and went to sleep. Ick. According to Kelsey and the other

person' s at her house she was 'intoxicated when she went to bed although not

so intoxicated that she was sick or " falling down drunk." RP 170, 142, 293- 

294, 362. 

When Kelsey went to bed her boyfriend Toby, his friend Adam and

the defendant were practicing disarming techDiques against persons with
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knives and handguns. RP 120- 121, 1. 60, 185. Eventually Toby went into the

bathroom and the defendant went upstairs to tell Kelsey good by as he was

going to go home. RP 122, 362. From his vantage point in the living room

Adam watched the defendant walk up the stairs, knock on the bedroom door, 

and. enter. RP 388- 397- 399. After a couple minutes Adam became

suspicious of what was going on and went upstairs and looked in the

bedroom door. RP 362, 391- 393. Toby was still in the bathroom at the time. 

RP 122. 

According to Adam' s later testimony, when he entered Kelsey and

Toby' s bedroom, he saw Kelsey laying on her back on the bed with her

running pants and panties pulled down to her knees and her light jacket, t - 

shirt and sports bra pulled up to her neck exposing her breasts. RP 364- 365. 

The defendant was laying across her with his mouth on her lower abdomen. 

Id. Upon seeing this Toby yelled at the defendant and ordered him out of the

house. RP 365- 366. About this time Kelsey partially woke up to find her

pants and panties around her knees, her jacket, shirt and bra pulled up, the

defendant with his mouth on her abdomen, and Adam standing in the

doorway yelling. RP 1183- 188. She then observed Adam force the defendant

down the stairs all the time with the defendant protesting that he did not

know what was happening. Id. At this point Toby came out of the bathroom

and helped force the defendant out of the house into his car. RP 12.4- 126, 



367- 368. Adam and Toffy then returned to the house! and Adam called the

police. RP 367- 368. Kelsey, who had gpae downstairs briefly, went back up

to her bedroom and went back to sleep in her bed. RP 1. 88- 191. 

Within 5 minutes a police officer arrived and took recorded

statements from everyone. R -P 121, 147, 299. He then took Kelsey to the

hospital. for a rape examination. R.P 190. 191, 214., 239. A. little later the

officer went to the defendant' s house and took a recorded.. statement from

him, during which the defendant admitted going up to Kelsey' s bediroom to

tell her goodby but denied touching her. RP 24.2- 243, 246.-247. Another

officer later collected Kelsey' s rape kit frorn the hospital along with Dl`~aA

samples he took from the defendant and transported thee- both to the state

crime lab. RP 96- 108. In fact, he later :stated that he had both packages

together on the front seat of his patnrol vehicle when he drove to the lab. lel' 

1. 09- 110. 

Procedural lrstor ) 

By information filed March 14, 2014, and arreerided two years later on

May 13, 2016, the Thurston County Prosecutor charged the defendant. Jeremy

Overton with one count of attemptc d second degree rape under IAC W

9A.44.050( 1)( b) and one alternative ccunt of indecent liberties under RC'GW

9A.44. 100( l)( b). CP 4, 68. The case event€ca11y came on for trial before a

jury with the state calling 10 witnesses, including, Kelsey, her boyfriend Toby, 
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Toby best friend Adam and Kelsey' s b;-st fri e d Monica. RP 1. 13, 162, 283, 

352. They testified to the facts contained in the preceding factual history. 

See Factual History, suorca. 

The state also called an employee from. the " Thurston County

Communications Center, the investigating officers, and the forensic scientist

who did the mialysis on the DNA samples taken during the investigation of

the case. RP 410- 434. Over defense obJection ofhearsay the court admitted. 

Adam Thayer' s 911 call into evidence as an excited utterzmce. R.P 78- 84. 

Again over defense objectionthe court allowed the forensic scientist to testify

that Kelsey Schmidt' s lower abdomen swabs had the de'fendant' s DNA on

there. RP 273- 274, 453, As to this evidence the defense had objected that

the offcer who had obtained the DNA samples taken frora. Keksey' s abdomen

had contaminated those samples by transport in 2 thern with the DMA samples

taken from the defendant. Id. 'The court overruled this abjection and l-ound

that the argument went to the weight of tl:ie evidence, not its admissibility. 

RP 453. 

After the state rested its case the defense called one witness: Dr. 

Donald Riley. RP 435- 484. tar. Riley is an associate professor at tyre

University of Washington Medical Cutter, a research scientist for the WA

Medical Center and he has a PIED in liologica.l Chemistry. RP 437- 439. 

During his professional career lie has affiored publication on DNA analysis. 
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Id. He has also testified in 140 to 150 cases as an expert on DMA analysis. 

Id. During his testimony Dr. Riley states] the following; concerning his review

of the DNA analysis from this case. R l" 445-•447. He first 'noted that it was

contrary to proper DNA analysis protocols for the police officer to transport

the DNA samples taken from the defendant along with the DNA samples

taken from Kelsey Schinidt, given the possibility of contamination. P 445- 

447, 467- 470, 473. In. addition, he not(:!d that the amount of the Defemiant.'s

DNA found on the lower abdomen swabs taken from. Kelsey were minute, 

weighing only a few nanograms. RP 4.78. With amounts this small there is

always a possibility of contamination ;:riven tike humans shed skin cells at a

rate of millions per hour. RP 479- 479. Thus, while Dr. Miley admitted that

the defendant' s DNA was present on the lower abdomen swabs at the! time

they were tested in the lab, he was unable to conclusively state when that

minute amount of DNA. got on the swabs, given the small amount and the

possibility of contamination. RP 469-470

After Dr. Filey testified, the state recalled. two witnesses for short

rebuttal. RP 485- 494. The defense then called Dr. Riley for brief sur- 

rebuttal. RP 494-439. At this point the coral instructed CheJury with neither

party making any objection to the instructions or taking exception to the

refusal to give any specific requests :for instructions. RP 507. Following

closing argument by counsel the ,jury iretired for deliberation, eventually
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returning a verdict of guilty on the charge of attempted second degree rape. 

RP 509- 524, 524- 578, 585- 588, CP 121- 133, 119- 120. Pursuant to their

instructions, the jury did not return a verdict can the alter -1 ative charge of

indecent liberties. CP 120. The court Eater sentenced the defendant within

the standard range to a term of 60 months to life in prison. CP 175. 188. It

did not impose any discretionary legal obligations. Id- ' I' he defendant. 

thereafter filed timely notice of appeal and. the court ;signed an order of

indigency and appointed an attorney to represent the defendant on appeal. CP

175- 188. 
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ARGUMENT

Ia SUBSTANTIAL EVII)ENCE DOES NOT SUPPOWY T : E

DEFENDANT' S '; GN"VICTIGN FOR ATTEMPTED SECOND

DEGREE RAPE BECAUSE THE FACTS DO NOT SUPPORT THE
CONCLUSION THAT T E DEFEISID.A N -r II[AD THE INTEL IF TO
HAVE UNCONSENTIED SEX7UA. IFL, IN' pERCOURSE WITH T11E
COMPLAINING WITNESS. 

As a part of the due process rights guaranteed under both the

Washington Constitution, Article 1, § 3 and United States Constitution, 

Fourteenth Amendment, the state mj,tst prove every eleracrit of a crime

charged beyond a reasonable doubt. Slat: v. Raeza, 100 Wa.2d 487, 488, 670

P.2d 64.6 ( 1983); In re Winship, 397 358, 364, 90 S..Ct. 1068, 1073, 25

L.Ed.2d 368 ( 1970). As the United states Supreme Court explained rn

Winship: "[ The] use of the reasonable -doubt ,standard is indispensaf.)le to

command the respect and confidence of the community in applications ofthe

criminal law." In re Winship, 397 U. S. at 3264. If substantial evidence. does

not support a finding that each and every eler.«ent of the crime changed is

proved beyond a reasonable doubt, than any remedy other than dismissal with

prejudice violates a defendant' s right under Washington Constitution, Article

1, § 9 and United States Constitution, Sixth Amendment to be free from. 

double jeopardy. State v. Anderson, 96 Wn..2d 739, 742, 638 P. ' d 1205

1982); Hudson v. Louisiana, 4-50 U. S. 40., 101 S. Ct. 970, 67 L.Ed.2d 30

1981). 
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Mere possibility, suspicion, speculation, conjecture, or even a scintilla

of evidence, is not substantial evidence, and does not nneet the minirnurn. 

requirements of due process. State v. Moore, 7 Wn.App. 1, 499 P. 2d 16

1972). As a result, any conviction not supported by substantial evidence

may be attacked for the first time on ai2peal ,as a due process violation. M. 

Substantial evidence" in the context of a criminal case, means evidence

sufficient to persuade " an unprejudiced thinking mind of the truth of the fa.c;t

to which the evidence is directed." Stan v. Taplin, 9 Wn.App. 545, 51: 1 P. 2d

549 ( 1973) ( quoting State v. Collins.. 2. Wn.App. 757, "7599 470 P.2d 227, 22.8

1970)). The test for detennining the sufficiency of the evidence is whether, 

after viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elenne t.s of the cringe

beyond a reasonable doubt." Jackson v. Virgini,-i„ 443 U.S. 307, 334, 99 S. Ct. 

2781, 2797, 61 L.Ed.2d 560 ( 1979); Stare v. Green, 94 Wn.2d 216, 616 P'.2d. 

628 ( 1980). 

In the case at bar, the state charged the defendant with attempted

second degree rape under RCW 9A.44.050( 1)( 1;)) pursuant to an infbm-cation

alleging that he took " a substantial st; p with intent to engage in sexual

intercourse ofK.L .S., when. the victirn kvas incapable of consent by reason of

being physically helpless or mentally incapacitated." CP 68. Ila the

alternative the state charged the defendmit with indecent liberties under RCW
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9A.44. 100( 1)( b) o Given their instruetwns and g. ilty verdict: on the attempted

rape charge, the jury did not address the alternative indecent liberties €:,la:irn. 

As the following explains, while substantial evidence does support the

alternative charge of indecent liberties, it does not support the conclusion that

the defendant acted with the intent to engage in anconseated intercourse with

the complaining witness as is required to sustain a conviction for attempted

second degree rape. 

In this case the state charged the defendant with attempted second

degree rape under RCW 9A.28. 020( 1), and RCW 9A.44.050( 1)( b). The first

section of the former statute defines cr1rainad aftempts and states: 

1) A person is guilty of an attempt to cornmit a crime if:, with
intent to commit a specific crirne, he or she does any act. which is a
substantial step toward the con-,.rnissiori of that crime, 

RCW 9A.28. 020( l). 

The latter statute defines one a,dternative method of.co nmitting the

crime of second degree rape and states as foilows: 

1) A person is guilty of rale in. the second degree when., Sander
circumstances not constituting; rape in the first degree, the person
engages in sexual intercourse with another person: 

b) When the victim is incapable of consent by reason of being
physically helpless or mentally incapacitated; 

RCW 9A.44.050( 1)( b). 
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Thus, under these two statutes, the state in this case had the burden of

proving beyond a reasonable doubt th,tt the defendant acted with the intent

to have " sexual intercourse" with the c:, omplaining witness while she was

incapable of consent by reason of being physically helpless or mentally

incapacitated." 

By contrast, under RCW 9A.441. 100( .1)( b), the state dict. not have the

burden of proving an intent to have se , ual intercourse in order to obtain a. 

conviction for indecent liberties as it :;lid under the rape allegation. The

indecent liberties statute states as follows jander the charged a#.ternati-iae: 

1) A person is guilty of indecent liberties when he or she
knowingly causes another person to have sexual contact with hire or
her or another: 

b) When the other person is incapable of consent by reason of
being mentally defective, mc;ntally incapacitated, or physically
helpless; 

RCW 9A.44. 100( l)(b). 

Under this statute the state had nc but -den ofproving an intent to have

sexual intercourse. Rather, the state only needed to prove that the defendant

had " semia.l contact" with a person incapable of consent. Under RC'VV

9A..44.010 (2), " sexual contact is defined as " quay touching of the sexual or

other intimate parts of a person done for the purpose of gratifying sexual

desire of either party or a third party." 
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In the case at bar there was substantial evidence that the defendant

had " sexual contact'' with the complaining witness while she was either

asleep or passed out or both. . According to the complaining witness and

Adam Thayer, at the time Adam entered Kelsey' s bedroom, the defendant

was kissing Kelsey' s lower abdomen having pulled her pants down an,d her

shirt rap, thereby exposing her vagina and breasts. This constituted

substantial evidence of "sexual contact." 

By contrast, this evidence, in Baht of al l the facts, does not support a. 

conclusion that the defendant acted intercourse. 

These facts were as follows. First, Kelsey' s bedroom was in close physical

proximity to both Kelsey' s boyfriend Toby and Toby' s best. friend Adam. 

Second, according to Toby' s testirriorty, the defendant was aware that .Adan? 

had watched him enter the bedroom ostensibly to tell Kelsey that he was

leaving. Third, when Adam entered th,:, bedroom. lie did not claim that the

defendant had taken off any of his own clothes or disrebed in any fashion

preliminary to intercourse. fourth, while substantial evidence supported the

conclusion that the defendant had partially disrobed Kelsey, there was no

claim that he had even touched her on [ tier vagina or breasts. 

These facts, when seen as a whole support a conclusion that the

defendant did have sexual contact with Kelsey while she was incapable of

consent. However, they do not constitute substantial evidence that he
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intended to have sexual intercourse with tier while she was ineapalsle of

consent. As a result, in the case at bar the trial court erred when it accepted

the jury' s verdict of guilty to the crime of a.tterripted second degree rape.. As

a result, this court should vacate the def'endant' s conviction and remand for

trial upon the charged alternative offense the j ury 61 not consider. 

IIe IF THE STATE SUBSTA TNTIA1LE' Y PIR E VAILS ON APPEAL

THIS COURT SHOULD EXERCISE ]TS DISCRETION AND REFUSE

TO IMPOSE APPELLANT COSTS. 

The appellate courts of this state have discretion to refrain from

awarding appellate costs even if the State substantially prevails on appeal. 

RCW 10. 73. 160( 1); State v. Nolan, 141 Wn.2d 620, 626, 8 P. 3d 300 ( 2000), 

State v. Sinclair, 192 Wn. App. 380, 382, :367 P. 3d 612, 613 ( 2016). A

defendant' s inability to pay appellate costs is an important consideration to

take into account when deciding whether or njat to impose costs on appeal. 

State v. Sinclair, sul) ra. h -i the case at bar the trial court found Jcrera3y

Overton indigent and entitled to the appointincat ofcounsel at both the trial

and appellate level. CP' 3, 165--166. In the sante matter this Court should

exercise its discretion and disallow trial and appellate casts should the; State

substantially prevail. 

Under RAP 14.2 the State may nrequcst that tine court order the

defendant to pay appellate costs if the state substantially prevails. This rule

states that a " commissioner or clerk of the appellate court will award costs to
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the party that substantially prevails on review, unless the appellate court

directs otherwise in its decision terminating review." RAF' 14. 2, In State v. 

Nolan, supra, the Washington Supreme Court held that h̀flaile this rule; does

not grant court clerks or commissioners the discretion to decline the

imposition of appellate costs, it does grant this discretion to the appellate

court itself. The Supreme Court doted: 

Once it is determined the State; is the substantially prevailing party, 
RAP 14. 2 affords the appellate court latitude in deter n:. ining if costs
should be allowed; use of the word "will" in the first sentence a.ppeats
to remove any discretion from the operation ofRAP 14.1 with respect
to the commissioner or clerk, but that rule allows :tor the appellate
court to direct otherwise in its decision. 

State v. Nolan, 141 Wn. 2d at 526. 

Likewise, in RCW 10. 73. 160 the Washington Legislature has also

granted the appellate courts discretion to retrain from grantinlg an award of

appellate costs. Subsection one of this statute states: " tt he court of appeals,, 

supreme court, and superior courts may regaire an. adult. offender convicted

of an offense to pay appellate costs." ( e. lnaphasis added). In State v. Sinclair, 

supra, this Court recently affirmed that the statute provides the appellate

court the authority to deny appellate costs in appropriate cases. State v. 

Sinclair, 192 Wn. App. at 388. A defendant should not be forced to seek a

remission hearing in the trial court, as, the availability of such a hearing

cannot displace the court' s obligation to exercise discretion when properly
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requested to do so." Supra. 

Moreover, the issue sof costs should be decided at the appellate court

level rather than remanding to the trial court to make an individualized

finding regarding the defendant' s ability to pays as rernand to the trial court

not only " delegate[ s] the issue of appellate costs away from the court that is

assigned to exercise discretion, it would also potentially be expensive and

time-consuming for courts and parties." Stale v. Sinclair, 192 Vin. App. at

388. Thus, " it is appropriate for [an appellate court] to consider the issue of

appellate costs in a criminal case during the course of appellate review when

the issue is raised in an appellate brief.." Stow v. Sinclair, 192 Wn. App. at

390. 1n addition, under RAP 14.2, the Court may exercise; its discretions in a

decision terminating review. Id. 

An appellate court should deny an award of costs to the state in a

criminal case if the defendant is indigent and lacks the ability to pay. 

Sinelair, supra. The imposition of costs against indigent defendants raises

problems that are well documented, such as increased diffzcul. y in reen [erino

society, the doubtful recoupment ofmoney by the government, and inequities

in administration. State v. Sinclair, 1 112 Wn. App. at 391 ( citing State v. 

Blazina, supra). As the
court. 

notes in Sinclair, "[ rpt is entirely appropriate

f'or ars appellate court to be mindful of these concerns," State v. Sinclair, 1. 92

Wn.App. at 391. 
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In Sinclair, the trial court entered an order authorizing the defendant

to appeal informa pauperis, to have appointment ofcowisel, and to have the

preparation of the necessary record, all at State expense upon its findings that

the defendant was " unable by reason of p ,-)vert:y to pay for any of the expenses

of appellate review" and that the defendant " cannot contribute anything; 

toward the costs of appellate review." irate v. Sinclair, 192. Wn. App. at 392

Given the defendant' s indigency, combined with his advariced age and

lengthy prison sentence, there was no realistic possibility he would be able

to pay appellate costs. Accordingly, the t '' oiirt ordered that appellate costs not

be awarded. 

Similarly in the case at bar, the defendant: is indigent and lacks an

ability to pay. In fact, the defendant is a 33 -year-old convicted sex offender

who will have little capacity to find gainful employrnent and. support himself

or his family, let alone pay legal fnan&i.0 obligations. Given the trial court' s

finding; of indigency at the trial level and at the appellate level, it is unrealistic

to think that the defendant will be ably, to pay appellate costs. Thus, this

court should exercise its discretion and order no costs on appeal should the

state substantially prevail, 
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CONCLUMON

Substantial evidence does n(,q s-uppol-t the conclusion that the

defendant had the intent to have unconsented sexual intercourse with the

complaining witness. Els a result, this, court slaould vacate the defendant' s

conviction for attempted second degre€: rape and remand. for a new trial. on

the alternative charge of indecent liberties. In the alternative, this court

should exercise its discretion and refrain from imposing casts on appeal, 

DATED this 17" day of January, 2017. 

Respectfully submitted, 

11

ohn A. Ilays, No. 16054

Worney for Appellant
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APPENDIX

WASHINGTON C; O NSTT' ll'UT [C) N

A TII+CL ?. 1,, 9 3

No person shall be deprived of life, liberty, or property, without due
process of law. 

UNITED ST JES (''ONS` ' IiTUTION, 

FOURTEENTH AMENDMENT

All persons born or naturalized in the United State, and subject to the

jurisdiction thereof, are citizens ofthe United States and of the State iWherein

they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State

deprive any person of life, liberty, or property, without daze process of law; 
nor deny to any person within. its jur isdidlon the equal protection of the law. 
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RCW 9A.44.050

Rape in the Stye-ond. Degree

l) A person is guilty of rape in the second degree, when, under
circurnstances not constituting rape in the first degree, the person. engages m
sexual intercourse with another person; 

a) By forcible compulsion; 

b) When the victim is incapa.bh-, of consent by reason of being
physically helpless or rneDtally incapacitated; 

c) When the victim is a person with a de ioloprnental disability and the
perpetrator is a person who is not married to the Victim and who: ( i) Has

supervisory authority over the victim; or ( ii) Was providing transportation, 
within the course of his or her employment, to the •ivrictirn at the time of the
offense; 

d) When the perpetrator is a h.eallh care provider, the vxctini is a client
or patient, and the sexual intercourse: occurs during a treatment session, 
consultation, interview, or examination, It is an affirmative defense that the
defendant roust prove by a preponderance of the evidence that: the client or
patient consented to the sexual intercourse with the knowledge that the sexual
intercourse was not for the purposes of treatment; 

e) When the victim is a resident oI a facility for persons with a mental
disorder or chemical dependency and the perpetrator is a person who is not
married to the victim and has supervisory authority over the victim; or

f) When the victim is a frail elder or vulnera ble adult and the perpetrator
is a person who is not married to the victim and who: ( i) Has a significant

relationship with the victim; or ( ii) Was providing transportation, within the
course of his or her employment, to IN,' victim at: the time of the offense. 

2) rape in the second degree is a class A felony. 
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RCW 9A.44. 100

Indecent Libertiei, 

1) A person is gaiety of indecent liberties when he or she knowingly
causes another person to have sexual contact with him or her or another: 

a) By forcible compulsion; 

b) When the other person is inc,,,,Lpable of consent by reason ofbeing
mentally defective, mentally incapacitated, or physically helpless; 

c) When the victim is a persona with a developmental disability and the
perpetrator is a person who is not mw Tied to the victim and who: ( i) Has

supervisory authority over the victim; or ( ii) Was providing transportation, 
within the course of his or her employjn3.ent, to the victim at the time of the

offense; 

d) When the perpetrator is a health care provider, the victim is a {client

or patient, and the sexual contact ,) ccurs ( Mrint a treatment session, 
consultation, interview, or examination. it is an affirmative defense that the

defendant must prove by a preponderance ofthe evidence that; the client or
patient consented to the sexual contact with the knowledge that the sexual

contact was not for the purpose of treat:rnent; 

e) When the victim is a resident of a facillIty for persons with a mental
disorder or chemical dependency and the perpetrator is a person who is riot
married to the victim and has supervisory authority over the victim; or

f) When the victim is a frail. elder or vulnerable adult and the perpetrator

is a person who is not married to the victim and who: ( i) Has a signil:icant

relationship with the victim; or (ii) Was providing transportation, within the
course of his or her employment, to the victim at the time of the offense. 

2)( a) Except as provided in ( b) of this subsection, indecent liberties is

a class B felony. 

b) Indecent liberties by forcible compulsion is a class A feloM,. 
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COURT OF APPEALS OF WASIII(NiGTON, DIVIS11ON 1I

STATE OF WASHINGTON, 

Respondent, 

VS. 

JEREMY OVERTON, 

Appellant. 

NO. 

AFFIRMATION

OF SERVICE

The under signed states the following under penalty of perjury under the

laws of Washington State. On the date below, I personally e -filed and/or

placed in the United States Mail. the Brief ofAppellant with. this Affirmation

of Service Attached with postage paid to the indicated parties: 

1. Ms Carol Laverne

Thurston County Prosecutor' s Office
2000 Lakeridge Dr. S. W., Building 2
Olympia, WA 98502

lavernc@co.thurston.wa.us

2. Jeremy Overton, No. 391952
Monroe Corrections Center

P. O. Box 777

Monroe, WA 99272

Dated this 17"' day of .ianuary, 2016, at Longview, WA. 

f3cm3a Baker
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HAYS LAW OFFICE

January 17, 2017 - 1: 33 PM

Transmittal Letter

Document Uploaded: 5 -492393 -Appellant' s Brief.pdf

Case Name: State vs. Jeremy Overton

Court of Appeals Case Number: 49239- 3

Is this a Personal Restraint Petition? Yes @ No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

p Brief: Appellant' s

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review ( PRV) 

Other: 

Comments: 

No Comments were entered. 

Sender Name: John A Hays - Email: iahayslawCcbcomcast. net

A copy of this document has been emailed to the following addresses: 

paoappeals@co. thurston.wa.us

donnabaker@3equitycourt.com


